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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

8th day of November, 2019 

MISC. (J) NO. 57/2018 
(Arising out of T. Ex No.4/2013) 

 

Sri Mahesh Tanti 
Son of Late Gahsiram  
Resident of Dhekiajuli Town 
Ward No.6, Mouza- Borsola 
PO- Dhekiajuli 
Dist- Sonitpur, Assam  

-- Petitioner       
-Vs.- 

Sri Swapan Kumar Dhar 
Son of Satyendra Mohan Dhar  
Resident of Dhekiajuli Town 
PO & Mouza - Dhekiajuli 
Dist- Sonitpur, Assam  

----- Opp. Party 
(1) Md. Badaruddin 

Son of Late Chand Miyan  
R/o Dhekiajuli Town, Ward No.6, 
PO & Mouza - Dhekiajuli 
Dist- Sonitpur, Assam  
 

(2)  Md. Idrish Ali 
Son of Md. Fazar Ali  
R/o Rup Kumar Jyoti Prasad Path 
of Dhekiajuli Town, Ward No.6 
PO & Mouza - Dhekiajuli 
Dist- Sonitpur, Assam  
 

----- Proforma Opp. Party 
 

A petition under section 47 and Order 21 Rule 
35/97 read with section 151 of Code of Civil 
Procedure and came up for final hearing on-
22/10/2019 in presence of following advocates:- 

 
Ld. Advocate appeared for the petitioner          : - Mr. S. Singh 
Ld. Advocate appeared on behalf of OP  : - Mr. P. Saikia 
 



Misc. (J) No-57 of 2018 

(Arising out of T.Ex. No-4 of 2013) 
 

2 | P a g e  

 

1. Instant Misc. case arisen out of a petition filed under section 47 

and Order 21 Rule 35/97 read with Section 151 of CPC filed in T 

Ex. No.4/13. Both the sides are represented today. Heard both 

sides and perused the petition No. 441 along with entire case 

record.  

2. Petitioner’s case appears to be in a narrow campus is that 

petitioner Mahesh Tanti is the defendant No.1 of T.S. No.17/2009 

and JD of T.Ex. No.4/13. Petitioner further pleaded that he never 

entered into any concluded contract with the OP/DH in respect of 

sale and purchase of land measuring 1 Bigha 4 Kathas 6 Lessas. 

It is further pleaded that the DH/OP failed to prove the Ext.2 and 

Ext.3 documents by calling any official witnesses during the trial 

of T.S No-17/09. That OP/DH is not entitled to get any specific 

performance of contract and JD No.2 and 3 were not parties to 

the contract and he is not bound to perform any execution of 

registered sale deed or delivery of possession of land in favour of 

the DH. Hence, he prayed to decide the questions /allegations 

raised by him u/s 47 and 151 CPC and further to protect his right, 

title and possession under Order 21 Rule 35 & 97 of CPC.  

3. Per contra, the OP/DH contested the prayer of the petitioner by 

submitting written objection. OP No.1 in his written objection 

denied the entire averments of the petitioner and pleaded that 

petitioner is the defendant No.1, who contested the T.S 

No.17/2009 by filing written statement wherein he has taken the 

same plea that he never entered into any concluded contract with 

the OP but the Hon’ble Civil Judge, Sonitpur, while deciding the 

Issue No.4 – Whether the plaintiff entered into a concluded contract 

with defendant No.1 for sale a plot of land measuring 1 Bigha 4 Kathas 

6 Lessas fixing sale consideration at Rs.5,11,500/- being an advance 

sale consideration by executing unregistered agreement dated 30-03-

2008, has elaborately discussed the pleadings of the parties and 

evidences and decided the Issue No.4 in favour of the plaintiff. 

That Hon’ble Civil Judge further directed the defendant for 

execution of registered sale deed in respect of suit land and 

failing which direction was given to register the sale deed in 
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accordance with law under Order 21 Rule 34 of CPC. Upon the 

above, OP/DH prayed to reject the prayer of the petitioner with 

cost.  

4. Certainly, neither the petitioner nor the O.P has adduced any sort 

of evidence. I have heard the argument of both the sides and 

perused the entire case record.  

5. In the light of contention raised by the petitioner/JD No.1 this 

court has perused the entire case record of T. Ex. No.4/13 and it 

finds that the petitioner /JD No.1 during the time of trial of T.S 

No.17/2009 put forwarded the same plea contending that he 

never entered into an agreement of sale with the plaintiff and 

never received any advance amount or execute any concluded 

contract dated 30-03-2008 and on that basis, the Hon’ble court 

has framed Issue No.4 as : “Whether the plaintiff entered into a 

concluded contract with the defendant No.1 for selling a plot of 

land measuring 1 Bigha 4 Kathas and 6 Lessas as described in 

the schedule “A” to the plaint, fixing the sale consideration at 

Rs.5,11,500/- and paid sum of Rs.2,50,000/-being the advance 

sale consideration and executing an unregistered agreement 

dated 30-03-2008 ” and in deciding that issue, this court has 

already decided and ascertained that there was an agreement of 

sale executed between the plaintiff and defendant on 30-03-2008 

at consideration of Rs.5,11,500/- and out of which advance 

amount of Rs.2,50,000/- was paid. Hon’ble court has further 

appreciated the evidence adduced by the plaintiff’s side and 

decided the Issue No.4 in favor of the plaintiff /OP of this case. 

Subsequently, T. Ex. Case No.4/13 was filed by the OP/DH and 

during the pendency of T. Ex. No.4/13, the petitioner /JD No.1 

instituted the instant Misc. case contending that same sort of 

pleadings which has already been decided and adjudicated by this 

court in TS No.17/2009. More also, the petitioner has failed to 

adduce any cogent evidence to substantiate his pleadings.  

6. Therefore, in the light of the aforesaid discussions, this court is 

constrained to opine that petition filed by the petitioner has no 

sustainability and suffers from lots of shortcomings. This court 
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finds that the plea put forwarded by the petitioner already 

adjudicated in the original suit and the petitioner without 

preferring an appeal against the judgment & decree filed instant 

prayer raising the same sort or pleadings.  

7. Therefore in the light of all the aforesaid discussions this court 

not finds anything reasonable upon which the prayer of the 

petitioner may be allowed. Accordingly, petition filed by petitioner 

JD No.1 is stands rejected due to devoid of any merit.  

8. Petitioner is directed to pay a cost of Rs.2,000/- (rupees two 

thousand) to the OP. Accordingly, instant Misc. Case is disposed 

of.       

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

Civil Judge 
Sonitpur, Tezpur 


